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 The following works of art have a connection:  (i) a very large sculpture occupying most 
of a building’s lobby; (ii) a ten feet high and thirty feet wide banner to be placed behind the 
information table at an annual one-day legislative effort;  (iii) a bronze medallion with Zodiac 
signs, which crowns a S-shaped circular granite path, along with outlying sculptures of many 
bronze crabs, frogs, and shrimp and a large seashell; (iv) two large-scale elliptical flower beds 
which spanned 1.5 acres of parkland within gravel and steel borders; and  (v) a football-field size 
exhibit made up of some of the following components: a movie theater, a house, a bar, a mobile 
home, various sea containers, a bomb carousel, and an aircraft fuselage.  Each has been the subject 
of a federal appellate court decision construing the application of the Visual Artists Rights Act of 
1990 (“VARA”).1 

 
Ruling for the artist in only one limited instance in these five decisions, the federal appellate 

courts have denied the artists’ rights to assert VARA claims based upon findings that  (i) the artists 
were employees and the artwork was a “work for hire”, an exclusion to VARA; (ii) VARA does 
not apply to advertisement or promotional materials; (iii) VARA protection does not extend to 
site-specific art; (iv) a work of nature (not art) is not subject to copyright protection and, therefore, 
not subject to VARA protection; and (v) because VARA applies to unfinished art, in this instance 
the artist has a claim for integrity, but not attribution.  The artists’ success rate in these five cases 
is approximately twenty percent and is in keeping with a general reluctance in the United States to 
recognize the rights that VARA protects—the artist’s rights to attribution and integrity.2 

 
The fact that each of these works of art is the subject of a lawsuit should spark an interest 

in understanding the application of this statute.  This is especially true for real estate attorneys.  All 
of these cases involve artists’ claims against owners or managers of real property and attempt to 
enjoin the removal of artwork or to seek compensation for “destruction, distortion, mutilation or 
other modification” to the artwork, especially during removal.3 
																																																													
1  17 U.S.C. § 106(A) (2005). 
2 Three other federal appellate cases gave only one artist a partial win, allowing damages under VARA but 
not enhanced damages.  See e.g. Kleinman v. City of San Marcos, 597 F.3d 323 (5th Cir. 2010) (car planter 
displayed outside a Planet K store as part of the store’s corporate image and culture is promotional material 
and,  therefore, not a work of visual art protected by VARA); Martin v. City of Indianapolis, 192 F.3d 608 
(7th Cir. 1999) (artist awarded $20,000 in damages under VARA, but not enhanced damages because the 
City’s action in destroying the work of visual art was not willful); Lee v. A.R.T. Company, 125 F.3d 580 
(7th Cir. 1997) (artist’s note cards and lithographs are not works of visual art under the definition set out in 
VARA). 
3		See generally Reby, Jacob W., The Visual Artists Rights Act of 1990 and Its Impact on the Real Estate 
Owner, The Practical Real Estate Attorney, January 2015, at 33–35.  Stating that most VARA claims have 
been brought against developers and building owners, the article describes two settlements in favor of the 
artists and an undisclosed settlement involving the Empire State Building. Id. 
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I. The Visual Artists Rights Act of 1990 (“VARA”) 
 
Two years after Congress passed the Berne Convention Implementation Act,4 adopting the 

international agreement protecting literacy and artistic works, Congress enacted VARA. 5 Carter 
v. Helmsley-Spear, Inc,6 the leading case on VARA, sets out the history of artists’ moral rights and 
then provides a summary of this U.S. statute. 

 
…The Act protects both the reputations of certain visual artists and the works of art 
they created.  It provides these artists with the rights of “attribution” and “integrity.”   
 
 These rights are analogous to those protected by Article 6bis of the Berne 
Convention, which are commonly known as “moral rights.” The theory of moral 
rights is that they result in a climate of artistic worth and honor that encourages the 
author in the arduous act of creation. 
 

 … 
 
Its principal provisions afford protection only to authors of works of visual art—a 
narrow class of art defined to include paintings, drawings, prints, sculptures or 
photographs produced for exhibition purposes, existing in a single copy or limited 
edition of 200 copies or fewer.  17 U.S.C. Sec 101 (Supp. III 1991).  With numerous 
exceptions, VARA grants three rights:  the right of attribution, the right of integrity 
and, in the case of works of visual art of  “recognized stature,” the right to prevent 
destruction. 17 U.S.C. Sec 106A  (Supp. III 1991). For works created on or after 
June 1, 1991--the effective date of the Act-- the rights provided for endure for the 
life of the author or, in the case of a joint work, the life of the last surviving author. 
The rights cannot be transferred, but may be waived by a writing signed by the 
author. Copyright registration is not required to bring an action for infringement of 
the rights granted under VARA, or to secure statutory damages and attorney’s fees.  
17 U.S.C. Sec 411, 412 (1988 & Supp. III 1991). All remedies available under 
copyright law, other than criminal remedies, are available in an action for 
infringement of moral rights.  17 U.S.C. Sec. 506 (1988 & Supp. III 1991).7 

 

 

 
II. Federal Appellate Courts Construing VARA 
 

																																																													
4 Berne Convention for the Protection of Literary and Artistic Works, September 9, 1886, art. 6bis. Treaty. 
Doc. No. 27, 99th Cong. 2d Sess. 41 (1986). 
5 See Carter v. Helmsley-Spear, Inc., 71 F.3d 77, 83 (2d Cir. 1995). 
6 See id. at 81-83. 
7 Id.  at 83. 
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In Carter v. Helmsley-Spear, Inc, the court addressed the rights of three artists to enjoin for 
their lifetimes the owner of a commercial building in Queens, New York “from distorting, 
mutilating, modifying, destroying and removing [their] artwork.” 8 

 
The artwork that is the subject of this litigation is a very large “walk-through 

sculpture” occupying most, but not all, of the building’s lobby. The artwork consists 
of a variety of sculptural elements constructed from recycled materials, much of it 
metal, affixed to the walls and ceiling, and a vast mosaic made from pieces of 
recycled glass embedded in the parts, and a number of interactive components.  
These assorted elements make up a theme relating to environmental concerns and 
the significance of recycling.9 

 
The court found: 
 

…The district court correctly stated that even if components of the work standing 
alone were applied art, “nothing in VARA proscribes protection of works of visual 
art that incorporate elements of, rather than constitute, applied art.”  861 F.Supp. at 
315.  VARA’s legislative history leaves no doubt that “a new and independent work 
created from snippets of [excluded] materials, such as a collage, is of course not 
excluded” from the definition of a work of visual art.  H.R.Rep. No. 514 at 14. The 
trial judge correctly ruled the work is not applied art precluded from protection 
under the Act.10 

 
The court then addressed whether the artwork was a “work made for hire” to determine whether it 
was excluded from VARA protection. 

 
Also excluded from the definition of work of visual art is any work made 

for hire. 17 U.S.C. Sec. 101(2)(B).  A “work made for hire” is defined in the 
Copyright Act, in relevant part, as “a work prepared by an employee within the 
scope of his or her employment.” Id. Sec. 101(1).11 

 
Noting that the Copyright Act does not define the terms “employee” or “scope of employment”, 
the court addressed the 13 factors set out in Community for Creative Non-Violence v. Reid,12 to 
determine whether the artists were employees or independent contractors.13  Finding that the artists 
were employees, the court ruled that the sculpture is a work “made for hire and therefore outside 
the scope of VARA’s protection….”14 

In Pollara v. Seymour & Casey,15 the artwork that was the subject of the appeal was a ten 
feet high and thirty feet wide banner that was commissioned by the Gideon Coalition to be placed 

																																																													
8 Id. at 81. 
9 Id. at 80. 
10 Id. at 85. 
11 Id.  
12 490 U.S. 730, 109 S.Ct. 2166, 104 L.Ed2d 811 (1989) (the Reid test). 
13 Carter, 71 F.3d at 86-87. 
14 Id. at 88. 
15 344 F.3d 265 (2d Cir. 2003). 
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behind the information table at an annual one-day legislative effort known as Lobby Day.  Giddeon 
paid Pollara, the artist, $1,800 for the artwork. She spent more than 100 hours applying latex paint 
to photographer’s paper and reinforced the edges with duct tape.  With the help of others, Pollara 
erected the banner in an outdoor plaza the evening before the event.  Unbeknown to Pollara, a 
permit to erect the banner or leave it overnight had not been obtained by the Gideon Coalition.16 

 
Casey, one of the defendants, in his capacity as an employee of the State’s Office of 

General Services (“OGS”) and manager of the outdoor plaza, went to the plaza, at the direction of 
his supervisor, saw the banner which had been placed without a permit, and ordered it removed. 
“During removal, it was torn vertically into three pieces.… Pollara learned by phone the following 
morning that the banner had been removed.  She went to the plaza, saw that the banner was gone, 
and later saw it lying torn and crumpled in a corner in Casey’s office.”17  Pollara sued Casey and 
Seymour, the Commissioner of OGS, but not the supervisor at the time of the incident, for claims 
under VARA. Seymour was dismissed from the case.  

 
After a bench trial, the district court entered a judgment for Casey, ruling 

(inter alia) that the banner was not a “work of visual art” subject to protection under 
VARA because it constituted advertising or promotional material, categories 
expressly excluded from VARA’s sweep.  See Pollara II, 206 F. Supp.2d at 335, 
337-38.  The court cited dictionary definitions of “advertising” as “the act of 
attracting attention to a product or business,” and “promotion” as “advertising or 
other publicity,”  id at 337 (citing American Heritage Dictionary), and held that 
because the “purpose of the [banner] was to attract public attention and publicity to 
the [Giddeon] information table,” the banner was not a “work of visual art,” id. 
  

The district court also ruled that the banner was not a “work of recognized 
stature,”….18 
 
Citing to its opinion in Carter, to frame the history and purpose of VARA, the court stated: 
 
…VARA does not protect advertising, promotional, or utilitarian works, and does 
not protect works for hire, regardless of their artistic merit, their medium, or their 
value to the artist or the market.  See 17 U.S.C § 101.  VARA may protect a 
sculpture that looks like a piece of furniture, but it does not protect a piece of 
utilitarian furniture, whether or not it could arguable be called a sculpture.  See id.  
Drawings and paintings are protected, but only if they do not advertise or promote. 
Id.  Tellingly, only certain still photographs are protected, depending upon their 
intended use. Congress explicitly limited VARA’s protection to works “intended 
for exhibition use only,” as opposed to works intended for use in a publication or 
the photographer’s photo album.  Id.  In each case, VARA’s protections are limited 
depending on the purpose of the work.19 
 

																																																													
16 See id. at 266. 
17 Id. at 267. 
18 Id. at 267-68. 
19 Id. at 269-70. 
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The appellate court affirmed the trial court’s decision ruling the banner “was created for 
the purpose of promoting and advertising, … and therefore not a work of visual art subject to the 
protection under VARA.”20 

 
The concurring opinion stated a different rationale.  The banner was not disqualified to be 

a “work of visual art” as a matter of law, but failed to come within VARA’s protection because it 
was not of “recognized stature” as a matter of law. 

 
While the concept of “recognized stature” under VARA may give rise to 

some difficult cases, it seems clear that a work that has never been exhibited cannot, 
as a matter of law, be a work of recognized stature.  The plain language of the 
provision suggests that the work must have attained a recognized stature by the time 
it is destroyed. As Professor Ginsburg has observed, “If a work has not been 
publicly displayed before its owner destroys it, how can the work be of ‘recognized’ 
stature?”  Jane C. Ginsburg, Copyright in the 101st Congress:  Commentary on the 
Visual Artists Rights Act and the Architectural Works Copyright Protection Act of 
1990.  14 Colum.-VLA J.L. & Arts. 477, 480 n. 19 (1990).21 
 
In Phillips v. Pembroke Real Estate Inc.,22  the artwork was located at Eastport Park (the 

“Park”), located across from Boston Harbor in the South Boston Water District, and a part of a 
public sculpture park with a nautical theme.23 

 
Phillips designed a bronze medallion with Zodiac signs, which crowns an 

S-shaped circular granite path, also of Phillips’ design; outlying sculptures off of 
the main axis (many bronze crabs, frogs, and shrimp and a large seashell); and the 
curve motifs.  He worked with stone mason to choose and place the rough lichen-
covered, marine-quarried stone, and he selected the large granite stones that he used 
as part of his sculptures to mirror the large granite stones along Boston Harbor.  
Phillips’ work in the Park is unified by a theme of spiral and circular forms.24 
 
 
The appellate court disagreed with the trial court’s determination that VARA applied to 

site-specific art (as a subset of integrated art25), but could be removed because integrated art was 
subject to the public presentation exception of VARA.  Sec. 106(a)(c)(2). Phillips’ integrated work 
of art could still be disassembled and moved so long as the “works of visual art” are not “alter[ed], 
modif[ied], or destroy[ed].”26  

																																																													
20 Id. at 270. 
21 Id. at 271. 
22 459 F.3d 128 (1st Cir. 2006). 
23 See id. at 130. 
24 Id. at 131. 
25“A work of ‘integrated art’ is comprised of two or more physical objects that must be presented together 
as the artist intended for the work to retain its meaning and integrity.  In a work of ‘site-specific art’, one 
of the component of the physical objects is the location of the art.  To remove a work of site-specific art 
from its original site is to destroy it.” Id at 129. 
26  Id. at 137 (quoting trial court). 



	

6	
	

 
On appeal, Phillips argued that the public presentation exception prevented the removal of 

the artwork.27  The appellate court did not accept Phillip’s argument that VARA’s failure to address 
site-specific art meant that, in fact, VARA protected site specific art.  The court stated that if 
VARA intended to address site-specific art:  

 
…we would expect much more than just a reference to site-specific art. We would 
expect an elaboration of how to differentiate between site-specific and non-site-
specific art (plop-art).  That elaboration is nowhere to be found. 
 
 Moreover, the creation of a dual regime--which would require us, 
essentially, to rewrite VARA--has potentially far-reaching effects beyond the 
protection of Phillips’ work in the Park.  Once a piece of art is considered site-
specific, and protected by VARA, such objects could not be altered by the property 
owner absent consent of the artist. Such a conclusion could dramatically affect real 
property interests and laws. 

 
For example, as Pembroke argues in its brief, Phillips’ work in the Park 

“lies within a rapidly changing urban area and extends beyond Eastport Park to 
Boston Harbor.” If a dual regime were created, there is the potential that: 

 
not only would Pembroke’s ability to move [Phillips’] work or alter 
Eastport Park be subject to Phillips’ approval, but also the owners 
of nearby property who had nothing to do with the purchase or 
installation of Phillips’ work would be subject to claims that what 
they do with their property has somehow affected the site and has, 
as a result, altered or destroyed Phillips’ works…. 
 
Ultimately, we agree with Pembroke’s position that “[t]here is no basis for 

Phillips’ claim that VARA establishes two difference regulatory regimes:  one for 
free-standing works of art… and one for site-specific art that can never be moved 
and must always be displayed.”  VARA’s plain language also requires us to reject 
the district court’s approach to site-specific art. VARA does not protect site-specific 
art and then permit its destruction by removal from its site pursuant to the statute’s 
public presentation exception.  VARA does not apply to site-specific art, at all.28 
 
In Massachusetts Museum of Contemporary Art Foundation, Inc. v. Buchel29, the court 

disagreed with the trial court and ruled that VARA did apply to unfinished work, remanding for 
trial the artist’s claim on integrity, but not attribution.30 

 
The artwork was entitled “Training Ground for Democracy”, and was envisioned by 

Buchel as follows: 
																																																													
27 See id. at 140. 
28 Id. at 142. 
29 593 F.3d 38 (1st Cir. 2010). 
30 See id. at 42. 
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It was to adopt the role-play of U.S. military training for its visitors, 
who would be given the opportunity to “virtually” change their own 
various identities in relation to the collective project called 
“democracy”:  training to be an immigrant, training to vote, protest 
and revolt, training to loot, training iconoclasm, training to join a 
political rally, training to be the objects of propaganda, training to 
be interrogated and detained and to be tried or to judge, training to 
reconstruct a disaster, training to be in conditions of suspended law, 
and training in various other social and political behavior.31 

 
According to the district court:  
 

[a]t various points in the development of the installation, Buchel 
proposed several major components, “some but not all of which later 
became part of the installation” as its elements evolved through 
discussions with MASS MoCA during the construction process.” Id. 
These major components included a movie theater, a house, a bar, a 
mobile home, various sea containers, a bomb carousel, and an 
aircraft fuselage.  Id. … One of the Museum’s curators described the 
search for these items (at Buchel’s direction) as “the ultimate 
scavenger hunt.”32 

 
The first issue addressed by the court on the VARA claims was whether VARA applied to 

unfinished works of art.33  The district court ruled that VARA did not apply to unfinished works 
of art.34  Just as courts have held that the Copyright Act’s protections extend to unfinished works, 
the First Circuit held that VARA protects “unfinished, but ‘fixed’ works of art that, if completed 
would qualify for protection under the statute.”35 

Addressing the artist’s claims under VARA’s right of integrity (“the right to prevent any 
intentional distortion, mutilation, or other modification of that work which would be prejudicial to 
his or her honor or reputation…”36 ) and right of attribution, the court held that a jury could find 
that the artist’s right of integrity had been violated but not his right of attribution since the exhibit 
had been taken down. 37 

 
In Kelley v. Chicago Park District,38 the court disagreed with the trial court’s approach but 

reached the same conclusion, finding the artist was not entitled to VARA claims because the 
artwork was not afforded rights under the Copyright Act.39 

																																																													
31 Id. at 43. 
32 Id. at 44. 
33 Id. at 50. 
34 See id. 
35 Id. at 51. 
36 17 U.S.C. § 106A(a)(3)(A) (2005). 
37 See 593 F.3d at 65. 
38 635 F.3d 290 (7th Cir. 2011). 
39 See id. at 292. 
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 The artwork, the subject of this lawsuit, was a project called Chicago Wildflower Park I 
located on a grassy area on top of the underground Monroe Street parking garage in Daley 
Bicentennial Plaza in Grant Park. The court described the artist’s work and the public favorable 
reception. 

 
 In the late summer of 1984, Kelly began installing the two large-scale 
elliptical flower beds at the Grant Park site; they spanned 1.5 acres of parkland and 
were set within gravel and steel borders.  A gravel walkway bisected one of the 
ovals, and each flower bed also accommodated several large, preexisting air vents 
that were flush with the planting surface, providing ventilation to the parking garage 
below.  For planting material Kelley selected between 48 and 60 species of self-
sustaining wildflowers native to the region.  The species were selected for various 
aesthetic, environmental, and cultural reasons, but also to increase the likelihood 
that the garden could withstand Chicago’s harsh winters and survive with minimal 
maintenance.  Kelley designed the initial placement of the wildflowers so they 
would blossom sequentially, changing colors throughout the growing season and 
increasing in brightness towards the center of each ellipse.  He purchased the initial 
planting material—between 200,000 and 300,000 wildflower plugs—at a cost of 
between $80,000 and $152,000. In September of 1984, a battery of volunteers 
planted the seedlings under Kelley’s direction. 
 
 When the wildflowers bloomed the following year, Wildflower Works was 
greeted with widespread acclaim. Chicago’s mayor, the Illinois Senate, and the 
Illinois Chapter of the American Society of Landscape Artists issued 
commendations.  People flocked to see the lovely display—marketed by the Park 
District as “living landscape art”— and admiring articles appeared in national 
newspapers.  Wildflower Works was a hit….Four years after Wildflower Works 
was planted, the Park District decided to discontinue the exhibit.  One June 3, 1988, 
the District gave Kelley a 90-day notice of termination.40 
 
Kelley filed suit “claiming the termination of his permit violated the First Amendment.”41 

A settlement followed resulting in Kelley maintaining the Park until 2004.  In June 2004, the Park 
District officials met with Kelley and advised him of changes to Grant Park which would include 
decreasing the size of Wildflower Works from its approximate 66,000 square feet to under 30,000 
square feet.  The court described Kelley’s response, including the filing of a second lawsuit and 
the trial court’s judgment which is the subject of the appeal. 

 
…Kelley objected to the proposed changes, but did not request an opportunity to 
remove his planting material before the reconfiguration took place.  A week later 
the Park District proceeded with its plan and reduced Wildflower Works to less 
than half its original size. The elliptical borders became rectilinear, weeds were 
removed, surviving wildflowers were replanted in the smaller-scale garden, and 
some new planting material was added.  … 

																																																													
40 Id. at 293-94. 
41 Id. at 294. 
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 Kelley then sued the Park District for violating his moral rights under 
VARA.  He claimed that Wildflower Works was both a painting and a sculpture 
and therefore a “work of visual art” under VARA, and that the Park District’s 
reconfiguration of it was an intentional “distortion, mutilation, or other 
modification” of his work and was “prejudicial to his … honor or reputation.” See 
17 U.S.C. Sec. 106A(a)(3)(A). 
... 
 
The judge first concluded that Wildflower Works could be classified as both a 
painting and a sculpture and therefore qualified as a work of visual art under 
VARA.  Id. at *4-5.  But he also held that Wildflower Works was insufficiently 
original for copyright, a prerequisite to moral-rights protection under VARA.  Id. 
at *6. Alternatively, the judge concluded that Wildflower Works was site-specific 
art, and following the First Circuit’s decision in Phillips, held that VARA did not 
apply to this category of art.  Id. at *6-7.42 

 
 The Seventh Circuit cited Carter for the history of moral rights in the United States and 
then set out the scope of VARA.43  After listing the various exclusions from VARA, the court 
stated: “This last exclusion simply reinforces the point that VARA supplements general copyright 
protection; to qualify for moral rights under VARA, a work must first satisfy copyright 
standards.”44 
 
 Agreeing that the artwork did not merit copyright protection, the appellate court disagreed 
with the trial court’s rationale that it was not sufficiently original for copyright protection. 

 
 
 
 Simply put, gardens are planted and cultivated, not authored.  A garden’s 
constituent elements are alive and inherently changeable, not fixed.  Most of what 
we see and experience in a garden—the colors, shapes, textures, and scents of the 
plants—originates in nature, not in the mind of the gardener.  At any given moment 
in time, a garden owes most of its form and appearance to natural forces, though 
the gardener who plants and tends it obviously assists. All this is true of Wildflower 
Works, even though it was designed and planted by an artist.45 
… 
 
 In short, Wildflower Works presents serious problems of authorship and 
fixation that these and other examples of conceptual or kinetic art do not. Because 
Kelley’s garden is neither “authored” nor “fixed” in the senses required for basic 
copyright, it cannot qualify for moral-rights under VARA.46 

																																																													
42 Id. at 294-95. 
43 Id. at 296-99. 
44 Id. at 299. 
45 Id. at 304. 
46 Id. at 306. 



	

10	
	

 
The Seventh Circuit affirmed the trial court’s judgment that the artwork did not merit 

VARA protection based upon its failure to meet the basic requirements of copyright.   The court 
did not stop there.  The court went on to address the issue of site-specific art and the public 
presentation and building exceptions to VARA.  The Seventh Circuit challenged the ruling of the 
Second Circuit in Phillips v. Pembroke Real Estate Inc.47  The rationale set out by the Seventh 
Circuit provides a glimpse at the issues parties face when VARA rights are asserted.  

 
There are a couple of reasons to question this interpretation of VARA.  First, 

the term “site-specific art” appears nowhere in the statute. Nothing in the definition 
of a “work of visual art” either explicitly or by implication excludes this form of 
art from moral-rights protection.  Nor does application of the public-presentation 
exception operate to eliminate every type of protection VARA grants to creators of 
site-specific art, the exception simply narrows the scope of the statute’s protection 
for all qualifying works of visual art. The exception basically provides a safe harbor 
for ordinary changes in the public presentation of VARA—qualifying artworks; the 
artist has no cause of action unless through gross negligence the work is modified, 
distorted, or destroyed in the process of its public presentation. 

 
Second, Phillips’s all-or-nothing approach to site-specific art may be 

unwarranted. Site-specific art is not necessarily destroyed if moved; modified, yes, 
but not always utterly destroyed. Moreover, some of VARA’s protections are 
unaffected by the public-protection exception.  An artist’s right of integrity can be 
violated in ways that do not implicate the work’s location or manner of public 
presentation; site-specific art—like any other type of art—can be defaced and 
damaged in ways that do not relate to its public display.  And the public-
presentation exception does nothing to limit the right of attribution, which prevents 
an artist’s name from being misappropriated. 

Then there is the manner of the building exception, which applies to works 
“incorporated in or made a part of a building in such a way that removing the work 
from the building will cause the destruction, distortion, mutilation, or other 
modification of the work.” 17 U.S.C. §113(d)(1)(A). These works do not get moral-
rights protection if the artist (1) consented to the installation of his work in the 
building (if pre-VARA); or (2) executed a written acknowledgment that removal of 
the work may subject it to destruction, distortion, mutilation, or modification (if 
post-VARA).  Id. § 113(d)(1)(B).  On its face this exception covers a particular 
kind of site-specific art. Its presence in the statute suggests  that site specific art is 
not categorically excluded from VARA. 

 
These observations are of course general and not dispositive. Because we 

are resolving the VARA claim on other grounds, we need not decide whether 
VARA is inapplicable to site-specific art.48 
 

III. An Example for a Real Estate Attorney  
																																																													
47 Id. 
48 Id. at 306-07. 
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You represent the owner of a downtown Class A high rise office building. The lobby of 

the building is being renovated.  Your client is commissioning an artist to create, produce, and 
install an approximate  600 square feet mosaic mural depicting a scene indigenous to the location 
(the “Work”).  You are asked to review and comment on an art acquisition agreement presented 
by the artist (the “Agreement”).  For purposes of this example, (i) the artist has the copyright, (ii) 
the artist transfers ownership of the Work to your client, (iii) the artist grants a license to your 
client to publish the Work for non-commercial purposes with a reasonable attempt to credit the 
artist in such publications, and (iv) the artist asserts independent contractor status.  The Agreement 
does not make any reference to VARA. 

 
Does the artist have rights under VARA?  Should the artist’s rights under VARA be 

addressed in the Agreement?  What issues should be considered? 
 
With this new found understanding of VARA, you recommend to your client that the artist 

sign a waiver of his or her rights under VARA with respect to the Work.49  If the artist elects not 
to sign a waiver and your client elects to continue to commission the artist, the artist and owner 
must sign a written instrument stating specifically that the “installation of the [W]ork may subject 
the [W]ork to destruction, distortion, mutilation, or other modification, by reason of its removal.”50 

 
When your client questions the necessity of either of these instruments, you present the 

following analysis of how VARA applies to the Work.  
 
Is the Work a “work of visual art “creating rights for the artist under VARA?  
 
Under the definition set forth in Chapter 17, Section 10151, the Work should qualify as a 

“work of visual art”, especially if the provision in the Agreement stating that the artist is an 
independent  contractor is supported by the actual relationship between your client and the artist.52 

 
How does the artist’s copyright of the Work impact the artist’s rights under VARA? 
 
The artist has VARA rights whether or not the artist owns the copyright.  The fact that the 

Work can be copyrighted contributes to the affirmative response to the inquiry of whether the 

																																																													
49 “Such instrument shall specifically identify the work, and uses of that work, to which the waiver applies, 
and the wavier shall apply only to the work and uses so identified.  In the case of a joint work prepared by 
two or more authors, a waiver of rights under this paragraph by one such author waives such rights for all 
such authors.” 17 U.S.C §106A(e)(1) (2005). 
50 Id. at §113(d)(1)(b). 
5117 U.S.C.	Sec. 101 Definitions 

…A "work of visual art” is— 
(1) A painting, drawing, print, or sculpture, existing in a single copy, …  

                    A work of visual art does not include—… 
            B. any work made for hire; or 
                        C. any work not subject to copyright protection under this title… 

Id. at §101. 
52 See Carter, 71 F.3d at 77. 
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Work is a “visual work of art”.  If the Work does not qualify for copyright protection, the Work 
would not qualify as a “visual work of art”.53 

 
 Subject to numerous qualifying provisions, the artist’s copyright of the Work gives the 

artist the exclusive right to (i) reproduce the Work in copies, (ii) prepare derivative works based 
upon the Work, and (iii) distribute copies of the Work by sale or other transfer of ownership.54 

 
How do the artist’s rights under VARA impact your client’s ownership rights in the Work? 

 
 Your client, as the owner of the Work, understands that because it does not own the 
copyright it cannot assert the rights retained by the artist as set forth above.  As part of the 
Agreement, the artist is granting your client a license to photograph and reproduce the Work for 
non-commercial purposes.55 Your client is agreeing to use reasonable efforts to credit the artist 
when the Work is in print56 and to send copies to the artist of the publications reproducing the 
Work. 
 
 Done--the property owner is free to display the Work without any further obligations to the 
artist—wrong!  This is where the artist’s VARA rights come into play.  Not only must the Work 
be displayed with proper attribution to the artist, it must not be subject to “any intentional 
distortion, mutilation, or other modification of the [W]ork which would be prejudicial to his or her 
honor or reputation...”57  If such an event occurred, the artist has claims for breach of his or her 
right of integrity under VARA,58 and can assert the same remedies as provided for under copyright 
law, other than criminal remedies.59  A possible defense for the building owner is an exception to 
VARA with respect to such occurrence, such as the modification being “a result of the passage of 
time or the inherent nature of the materials” or …”the result of conservation, or of the public 
presentation, including lighting and placement, of the work...” (known as the public presentation 
exception).60 
 
 Of even greater concern is the possibility that the lobby will be renovated in the future and 
the plans will include removal of the Work, which cannot be removed without destroying the 
Work.  Now what?  This is where Chapter 17, Section 113 comes into play.61 

																																																													
53 17 U.S.C. §101 (2005); see Kelley, 635 F.3d at 290. 
54   17 U.S.C.	§ 106 (2005). 
55 This right is consistent with 17 U.S.C. §107 entitled Limitations on exclusive rights:  Fair use, which 
excepts from copyright and VARA protection the use of protected works “for purposes, such as criticism, 
comments, news reporting, teaching (including multiple copies for classroom uses), scholarship, or 
research….”  Id. at §107. 
56 This right is consistent with 17 U.S.C.	§106A (a)(1)(A) (2005), the right of attribution. 
57  Id. at (a)(3)(A). 
58  See id at § 106A. 
59 See id.	§§ 501 & 506. 
60  Id. at §106A(c)(1) & (2). 
61  17 U.S.C. §113(d) states: 

 (1) In a case in which:- 
  (a) a work of visual art has been incorporated in or made a part of a 
building in such a way that removing the work from the building will cause the destruction, 
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 As the attorney for the building owner you must make sure that the artist is not allowed to 
install the Work in the lobby without obtaining a written instrument signed by the owner and the 
artist stating specifically that the “installation of the [W]ork may subject the [W]ork to destruction, 
distortion, mutilation, or other modification, by reason of its removal.”62 

 
Is there a way to safeguard against the artist asserting his or her rights under VARA? 
 
The artist cannot transfer his or her rights under VARA, but he or she can sign a waiver of 

his or her rights.63  A waiver of the artist’s rights under VARA is better for your client than an 
acknowledgement that the Work cannot be removed without “destruction, distortion, mutilation, 
or other modification, by reason of its removal” because the waiver can address the artist’s rights 
of integrity which come into play that are not caused by removal-- other instances of “destruction, 
distortion, mutilation or modification.” 

 
Assuming there is no written agreement with the artist regarding his or her rights under 

VARA, can your client or its successor in title ever remove the Work without the artist’s written 
waiver? 
 
 Yes, the Work can be removed at the end of the calendar year when the artist dies. If there 
are two or more artists, the Work can be removed after the end of the calendar year when the last 
artist dies.64 

 
What other parties have a stake in the artist’s rights under VARA? 

																																																													
distortion, mutilation, or other modification of the work as described in section 106A(a)(3), 
and 
  (b) the author consented to the installation of the work in the building 
either before the effective date set forth in section 610(a) of the Visual Artists Rights Act 
of 1990, or in a written instrument executed on or after such effective date that is signed 
by the owner of the building and the author and that specifies that installation of the work 
may subject the work to destruction, distortion, mutilation, or other modification, by reason 
of its removal. 

Then the rights conferred by paragraphs (2) and (3) of section 106A shall not apply.  
17 U.S.C. §113(d)(2005). 
62Id. at (d)(1)(b).   There is another exclusion that allows for the removal of  a visual work of art  which can 
be removed “without the destruction, distortion, mutilation, or other modification of the work” by giving  
or attempting to give notice to the artist.  Id. at (d)(1)(b)(2).  Since removal of an installed hand glazed 
ceramic tile mosaic is unlikely to be removed “without destruction, distortion, mutilation, or other 
modification,” this exclusion equally is unlikely to apply. 
63 The artist’s waiver must be  

… in a written instrument signed by the author. Such instrument shall specifically identify 
the work, and uses of that work, to which the waiver applies, and the waiver shall apply 
only to the work and uses so identified.  In the case of a joint work prepared by two or 
more authors, a waiver of rights under this paragraph by one such author waives such rights 
for all such authors. 

Id. at §106A(e)(1). 
64	 Id. at (d).	
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 Your client’s current lender and any subsequent owner of the property are interested 
parties.  Once the Work is installed, the artist has either given the acknowledgment that will allow 
removal or a waiver of his or her rights of integrity relating to the Work.  These instruments have 
an impact on your client’s and its successors’ on-going obligations to the artist.  
 

IV. VARA Permeates the Practice of Real Estate Law  
 

As Circuit Judge Manion concludes in a concurring in part and dissenting in part opinion 
in Martin v. City of Indianapolis:65 

 
For now, however, those who are purchasers of art had best beware. To 

avoid being the perpetual curator of a piece of art that has lost (or perhaps never 
had) its luster, the recipient must obtain at the outset a waiver of the artist’s rights 
under VARA.  See U.S.C. sec. 106A(e).  Before awarding building permits for 
erection of sculptures, municipalities might be well advised to obtain a written 
wavier of the artist’s rights too.  If not, once destroyed, art of questionable value 
may acquire a minimum worth of $20,000 under VARA.66 

 
The author has selected this judicial statement to make the case that the requirement of an artist’s 
waiver of VARA rights is not only necessary but far reaching.  Even a municipality should require 
a waiver of VARA rights by the artist when issuing a building permit.   

 
 
 
As part of the due diligence process incident to a purchase or financing of real property, 

purchasers and lenders should determine whether the real property is housing one or more potential 
“works of visual art” which may be subject to “destruction, distortion, mutilation or other 
modification” in their present location or upon removal.  Sellers should be asked to provide 
representations as to whether such works exist on the property and, if so, a clear description of the 
artist’s rights along with copies of all agreements with the artist.  Seller’s representations should 
extend to any tenant’s installation of potential works of visual art.  Tenant’s estoppel certificates 
should include a statement as to whether such works of art are installed in the leased premises and, 
if so, a clear description of the artist’s rights should be set out along with copies of all agreements 
with the artist.  If works of visual art are identified to be part of the property being conveyed or 
secured, a purchaser or lender should request (require) seller or borrower to obtain a waiver of the 
artist’s VARA rights.67  

 

																																																													
65 192 F.3d 608 (7th Cir. 1999).		
66	Id. at 615.  17. U.S.C. § 504(c)(2) was amended in 1999 by Pub. L. 160-160, increasing the maximum 
amount of statutory damages under this section from $20,000 to $30,000. 
67	See generally	Maloney, Marilyn C., What Our Real Property Clients Should Know about Intellectual 
Property, 35th Annual Advanced Real Estate Law Course, State Bar of Texas, July 2013, Ch. 32, pp. 9-10. 
Owners should not rely on copyright to the work of art, but should require written waivers of VARA rights.  
When acquiring a building, buyer should determine whether there are works of art that may be protected 
under VARA.  Id. 
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Provisions should be placed in leases addressing tenant’s obligations to the landlord when 
the tenant places or installs a work of art in the leased premises that may entitle the artist to rights 
under VARA. Managers of real property must insure compliance with VARA before they call in 
the wrecking ball. 

 
V. Conclusion 

 
 Seems simple enough, an artist of a work of visual art can bring a law suit and enforce 
remedies for violation of his or her rights of attribution and integrity.  In the case of a work of 
visual art of “recognized stature”, the artist has the right to prevent destruction.  There are 
“numerous exceptions” which, as it turns out, may be “safe harbors” for owners of real property 
where works of visual art are placed on the property and are subject to “destruction, distortion, 
mutilation or modification”, especially when they are being removed. 
 
 When an artist’s rights under VARA collide with an owner’s rights in the work of visual 
art and the real property, it can get complicated.  A real estate attorney should have a clear 
understanding of both the artist’s and the owner’s rights under VARA, since VARA rights come 
into play in many facets of a real estate attorney’s practice.  


